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STATEMENT OF THE | SSUE

The issue for determ nation is whether Respondent shoul d
i ssue Petitioner an environnental resource permt and a
concurrent private | ease to use sovereign subnerged | ands.

PRELI M NARY STATEMENT

On May 22, 2000, the Department of Environnmental Protection
(Respondent) filed a Consolidated Notice of Denial of
Envi ronnental Resource Permt and Private Easenent to Use
Soverei gn Subnerged Lands (Consolidated Notice of Denial) to the
application of M. and Ms. Irwin Kraner for an environnent al
resource permt and authorization to use sovereign subnerged
| ands. The Consolidated Notice of Denial provided the basis or
reasons for the denial. The applicants initially proposed to
dr edge approxi mately 3,500 cubic yards of sovereign subnerged
land material from 3.2 acres of open tidal water; however, the
area to be dredged was subsequently reduced to approxi mately
1,400 cubic yards fromO0.29 acres. This action is brought by
Ms. Irwin Kramer (Petitioner), whose husband is now deceased.
On July 12, 2000, this matter was referred to the Division of
Adm ni strative Hearings.

At hearing, Petitioner presented the testinony of six
W t nesses, five of whom were experts, and entered 46 exhibits
(Petitioner's Exhibits nunbered 1, 3-9, 10(a)-(c), 11, 13, 15-17,

21-23, 25, 27-32, 36-39, 41-47, 49, 55(a)-(b), 56-58, 63, 64, and



77) into evidence. Respondent presented the testinony of six

W tnesses, all of whomwere experts, and entered 17 exhibits
(Respondent's Exhi bits nunbered 1-6, 10, 17, 18, 24, 26, 27, 30,
40, 44, 45, and 49) into evidence. Respondent's Exhibit nunbered
50 was rejected.

A transcript of the hearing was ordered. At the request of
the parties, the tinme for filing post-hearing subm ssions was set
for nore than ten days following the filing of the transcript.

The Transcript, consisting of eight volunes, was filed on
Septenber 7, 2001. An extension of time was granted for the
parties to file their post-hearing subm ssions. The parties
tinmely filed their post-hearing subm ssions on Novenber 21, 2001,
whi ch were considered in the preparation of this Recommended
O der.

FI NDI NGS OF FACT!

Application and Project Site

1. On or about February 25, 1997, Petitioner and her
husband, through a consulting engi neer, Charles Isinnger
(I'simnger), filed an application (First Proposed Project) with
Respondent for an environnmental resource permt (ERP) and for
consent to use subnerged | ands owned by the Board of Trustees of
the Internal |nprovenent Trust Fund (Board of Trustees). The
First Proposed Project proposed to perform dredgi ng on sovereign

subner ged | and.



2. Petitioner and her husband wanted to performdredging to
allow themto navigate a private vessel, estimated to range from
30 to 40 feet, fromtheir dock situated on their property, on
whi ch they reside, to an existing navigation channel |leading to
navi gabl e waters. They already own a snmall private vessel and
were going to purchase a | arger vessel estimated to range from 30
to 40 feet in length. The proposed dredgi ng woul d al | ow
Petitioner and her husband to navigate the |larger vessel to
navi gabl e waters.

3. The property owned by Petitioner and her husband is on
t he upl and property (Upland Property) in Pal mBeach County,

Fl orida, adjacent to and east of the Lake Wrth Lagoon. The
proposed project is |located i mediately east of Bi ngham Island on
the eastern shore of the Lake Worth Lagoon. The present dock is
a 90-foot wooden dock extending fromtheir Upland Property to the
Lake Worth Lagoon.

4. The Lake Worth Lagoon is designated as Class Il water
of the State of Florida.

5. The First Proposed Project consisted of the foll ow ng:
dredgi ng approxi mately 3,500 cubic yards from 3.2 acres of open
tidal waters to increase the depth of the water |eading up to the
site of the dock to (-)5 feet nean I ow water (MW ; installation

of four navigational channel markers; mangrove trimng; and



aut hori zation to use state-owned subnerged | ands upon which the
dredgi ng was to be perforned.

6. Respondent denied the application for the First Proposed
Project. Petitioner and her husband requested that the
application remain open but |later withdrew the application.

7. On January 20, 1999, Petitioner, through Isimnger,
filed another application (Second Proposed Project) with
Respondent for an ERP and for consent to use subnerged | ands
owned by the Board of Trustees. The Second Proposed Project
contained revisions in an attenpt to address concerns raised by
Respondent with the First Proposed Project. Petitioner reduced
the area proposed to be dredged to approxinmately 2,700 cubic
yards of sovereign subnerged |land material fromO0.6 acres of the
Lake Wrth Lagoon. Additionally, the proposed navigational water
depth was changed to (-)5 feet National Ceodetic Vertical Data
(NGVWD) [(-)4 feet MW.

8. Because Petitioner's proposed dredging was on sovereign
subnerged | and, Respondent's staff was required and did review
t he Second Proposed Project, as they had the First Proposed
Project. Respondent issued a Prelimnary Evaluation Letter
(PEL), expl aining Respondent's position on the inportance of the
seagrasses and seagrass habitat |ocated at Petitioner's site.

Further, Respondent's staff net with Petitioner's representatives



to di scuss the Second Proposed Project, Respondent's position,
and ot her options or reconmendati ons.

9. On May 22, 2000, Respondent issued a Consolidated Notice
of Denial to Petitioner's application for the Second Proposed
Proj ect.

10. Petitioner submtted a Proposed Mtigation Plan and
| ater, a Revised Proposed Mtigation Plan. The purpose of each
was to propose alternative and joint neasures to mtigate any
adverse effects of the Second Proposed Project, including the
restoration of seagrass habitat, placenent of channel markers and
si gnage, mnimzation of the proposed dredging, and/or
contribution of financial assistance toward seagrass
transpl antati on/ preservation efforts.

11. Additionally, on July 16, 2001, Petitioner further
nodi fied its Second Proposed Project, reducing the bottomw dth
of the proposed channel to 40 feet (previously, 80 feet), thereby
reduci ng the proposed dredging to approximately 1,400 cubic yards
(previously, approximtely 2,700 cubic yards) of sovereign
subnerged | and material from0.29 acres (previously, 0.6 acres).
This reduction was the m ni nrum anount of dredging that would
allow Petitioner to safely navigate a vessel the size desired by
Petitioner, which is 30 to 40 feet.

12. Respondent did not change its position on the denial of

Petitioner's Second Proposed Project.



| npact To Seagrasses And Ot her Natural Resources

13. Primarily two species of seagrasses, Hal ophila species,
wll be affected by Petitioner's Second Proposed Project:

Hal ophil a johnsonii ("Johnson's seagrass”) and Hal ophila

deci pi ens ("Paddl e grass"). Johnson's seagrass and Paddl e grass
are the two nain seagrasses at the proposed project site.

14. A functioning and vi abl e seagrass habitat exists in the
st at e-owned subnerged [ and that Petitioner proposes to dredge.
Johnson' s seagrass conprises primarily the habitat, with sone
Paddl e grass m xed-in.

15. Under the federal endangered species, Johnson's
seagrass is listed as a threatened species.

16. Johnson's seagrass is fragile, dimnutive in size, and
| oosely attached to the sedinent. As a result, its growh is
nore easily disturbed. Johnson's seagrass grows in patchy,
non- conti guous distributions and can grow in | ow densities of
Paddl e grass, as it does at the proposed project site. Johnson
seagrass at the proposed project site is also sparse and appears
year after year

17. Paddl e grass is an annual seagrass, regrowing froma
seed bank. Paddle grass continuously reappears at the proposed
project site.

18. The proposed project site is a suitable habitat for

Johnson's seagrass and Paddl e grass.



19. Johnson's seagrass is extrenely productive. It grows
rapidly and, after ten to 15 days, synoecizes and deconposes,

t hereby becoming a part of the detrital food chain.
Consequently, the bionmass of Johnson's seagrass and ot her
Hal ophil a species turns over rapidly.

20. Johnson's seagrass al so provides organic material to
the sedinent due to the rapid deconposition. The organic
material is used by fauna that graze on deconposing plant and
ani mal tissue.

21. As a result, Johnson's seagrass provides the sane
benefits as | arger seagrasses by providing a variety of
ecol ogi cal functions and conprising part of a healthy estuarine
ecosystem

22. Petitioner's Second Proposed Project renoves al
seagrasses in the dredged area so that a private navigationa
channel can be created. Furthernore, the proposed channe
requires periodic nmai ntenance dredging. Petitioner provides no
certainty as to the frequency mai ntenance dredging will be
required to maintain the desired depth of the proposed private
access channel.

23. The initial dredging would kill all functioning and
vi abl e benthic infauna popul ati ons existing at the proposed
dredging site. Regeneration would occur but it would take at

| east a year. Each mai ntenance dredging would again kill all the



functioni ng and vi abl e benthic infauna popul ati ons and the cycle
of regeneration would begin again, with regeneration taking at
| east one year.

24. Dredging by itself has not been denonstrated to be
beneficial to the reproduction of Johnson's seagrass by way of
recrui tment by fragnentation.

25. The effects of maintenance dredging on water quality at
t he proposed project site would not be favorable as conpared to
water quality in and around an inlet area.? Water flow and
flushing rate (energy levels) are |lower at the proposed project
site. Water clarity at the proposed site is nuch |ess clear due
to the much | ower flushing rate.

26. Site evaluations were perforned and considered not only
t he proposed dredging area, but also the area on both sides of
t he proposed project and the conditions surrounding the area of
t he proposed project. Site evaluations denonstrated the
exi stence of a healthy estuarine ecosystem

27. \When ERP applications are revi ewed by Respondent, as in
Petitioner's situation, Respondent requests the assistance of
Florida's Fish and Wl dlife Conservation Conm ssion (FWC) and
the Florida Marine Research Institute.

28. FWCC s Bureau of Protected Species Managenent in the
O fice of Environnental Services reviewed Petitioner's Second

Proposed Project at the point in tinme when Petitioner proposed to



dredge an 80 foot w de channel, therein proposing to dredge
approxi mately 2,700 cubic yards of sovereign subnerged | and
material fromO.6 acres of Lake Worth. FWCC considered the
proposed project area, the surrounding area, and the conditions
surroundi ng the area of Petitioner's proposed project.

29. FWCC made findings, which included that Johnson's
seagrass was found by Respondent at the proposed project; that
FWCC found Johnson's seagrass at docks within 2,000 feet both
north and south of the proposed project site; that the proposed
project site is a portion of a functioning seagrass comunity;
that the | evel of seagrass damage will likely increase fromthe
proposed project as a result of additional inpacts from erosion
due to sloughing of the channel sides and elevated turbidity from
sedi ment resuspension; that the seagrass species found at the
proposed project site provide many environnental functions in
addition to being a food source for nunerous organisms, including
marine turtles and manatees; and that the preservation of
seagrass comunities, especially when dealing with a threatened
speci es such as the manatee and sea turtle, by addressing the
cunul ati ve | oss of seagrass habitat has becone increasingly
i nportant.

30. FWCC recommended that, due to its findings and to the
| oss of a significant portion of an existing seagrass comunity,

Petitioner's Second Proposed Project not be approved.

10



31. At the tine of hearing, only one application, reviewed
by FWCC i n conjunction with Respondent, for a private dredging
project that inpacted seagrasses had been recommended for
approval by the FWCC. That particul ar dredgi ng project was
deni ed by Respondent on the basis of seagrass inpact.

32. The Marine Research Institute also reconmended t hat
Petitioner's Second Proposed Project not be approved on the basis
of seagrass inpact.

| npact To Marine Life--Mnatees

33. Florida has designated nanat ees as an endangered
speci es. The federal governnent considers nanatees as an
endanger ed species and includes them as a protected species.

34. Manatees have been observed traveling and feeding in
and around the Bi ngham | sl ands, which are approxi nately 200 yards
fromthe proposed project site. Manatees have been observed
traveling and feeding in the area of and around the proposed
project site.

35. The area along the shoreline of the proposed project
and around BinghamlIsland is a year round, slow speed managed
area zone for nmanatee protection. The nmanatee protection zone
i ncludes Petitioner's existing dock and the water front al ong
Petitioner's property.

36. A habitat for seagrasses is provided around and by the

proposed project site. Anong other things, seagrasses provide

11



forage for manatees. Johnson's seagrass and Paddl e grass, which
are both present on Petitioner's proposed project site, are anong
t he seagrasses on which manatees feed.

37. The manatee forging habitat would be reduced in that
the foraging habitat at the proposed project site would be
elimnated by the proposed dredging. Petitioner has submtted a
mtigation proposal which, as will be addressed |ater, fails to
of fer a reasonabl e assurance for the restoration of Johnson's
seagrass or Paddl e grass at the proposed project site once
removed.

Water Quality

38. Petitioner provided reasonabl e assurance that standards
for water quality will not be violated. Moreover, water quality
is not at issue inthis matter.?

Direct, Secondary, And Cunmul ative | npacts

39. A seagrass comunity exists at the proposed project
site and has existed since, at least, 1996. Lug wornms and
anphi pods are housed at the proposed project area. No known
macr oi nvertebrates can live only on Johnson's seagrass or Paddle
grass. Petitioner's Second Proposed Project would renove the
seagrass comunity, thereby renoving the functioning system and
such woul d inpact the functions that the seagrass community
provides to fish, wildlife, and |isted endangered and protected

speci es, manatees and sea turtles.

12



40. Johnson's seagrass and manatees are the two main
t hreat ened and endangered species of concern which will incur
unaccept abl e i npacts.

41. Nearby seagrass resources will incur secondary inpacts
by the proposed dredging. The accunul ation of organic debris
veget ati on and dense accunul ati on of decaying natter has been
observed in dredged channels in the Lake Wrth area, near Boynton
Beach.

42. Fish utilize seagrass comunities as a habitat and as a
food source and t he seagrass communities are, therefore, a
popul ar fishing spot. Renoval of the seagrass community woul d
cause a |l oss of productivity, diversity, and function provided by
t he seagrass resource.

43. Conservation of fish and wildlife, including threatened
species or their habitats, wll be adversely inpacted by the
proposed dredgi ng. The proposed project site has a persistent,

t hreat ened seagrass conmmunity. Manatees and sea turtles feed on
such a seagrass conmunity.

44. Adj acent surroundi ng areas al so contain seagrass
comunities. Petitioner's proposed dredging will affect the
adj acent surroundi ng areas, expandi ng beyond the footprint of the
proposed dredgi ng.

45. Unacceptabl e cunul ative inpacts upon wetl ands and ot her

surface waters in the Lake Wrth Lagoon will be caused by

13



Petitioner's proposed dredging project. |In the past, Respondent
has received simlar applications to Petitioner's application,
requesting to dredge private access channels, in the Lake Wrth
Lagoon area. Respondent estimates that 42 property owners,
situated along the shoreline of Lake Worth Lagoon in and around
Petitioner's shoreline site, can also apply for dredgi ng channel s
for single famly use.

46. Petitioner's Second Proposed Project will occur on
st at e-owned subnerged |and. Petitioner applied for an ERP, which
is a regulatory approval, and for consent to use state-owned
subnerged | ands, which is a proprietary authorization. The
regul atory approval and the proprietary authorization are a
I i nked process in that Respondent cannot grant one and deny the
other. Once the regulatory approval was denied, the proprietary
aut hori zation was automatically denied. Furthernore, the
proprietary authorization was al so deni ed because Respondent
determ ned that Petitioner's Second Proposed Project was contrary
to the public interest in that Respondent determ ned that the
proposed project would cause adverse effects to fish and wildlife
resources and overall, cause adverse effects to a public
resour ce.

Petitioner's Mtigation Proposal

47. Petitioner submitted a Revised Mtigation Plan to

Respondent. The Revised Mtigation Plan's main aim relating to

14



this matter, is to offset the | oss of seagrass that will occur as
a result of Petitioner's Second Proposed Project. Petitioner
proposes, anong other things, renoving the existing Johnson's
seagrass at the functioning habitat at the proposed project site
and replanting the Johnson's seagrass to an artificially

engi neered area by Petitioner.

48. The scientific conmunity, which deals wth seagrasses,
has many uncertainties or unknowns regardi ng Johnson's seagrass,
such as Johnson's seagrass' recruitnent, how it grows, how the
pat ches of Johnson's seagrass nove around, and the conditions
that are a perquisite to sustain a population. Mreover, the
scientific conmmunity is not certain of what conditions are
required for Johnson's seagrass to be effectively transpl anted.

49. At the tinme of the hearing, even though net hodol ogy
exi sted for conceivabl e successful transplantation, no successful
transpl antation of any Hal ophila species for nore than a few
nmont hs had been denonstrated. No successful transplanting to
produce a persistent bed of Johnson's seagrass had occurred.

50. Transplantation studies of Hal ophila species have
occurred in the northern part of Indian River Lagoon. The
sedinment in the Indian R ver Lagoon is firm whereas the sedi nent
at the proposed project site is silty and fine. The evidence

does not denonstrate that the methodol ogy for transpl antation

15



used at the northern part of Indian R ver would be successful at
t he proposed project site.

51. At the tine of hearing, no tried, tested, and
successful scientific protocol for transplanting of Johnson's
seagrass existed. Furthernore, at the tine of hearing, no
successful mtigation project with Hal ophila species existed.

52. Petitioner's Revised Mtigation Plan is at present
experinmental and | acks reasonabl e assurances that the
transportation of the Johnson's seagrass will be successful.

53. Respondent has adopted the rules of the South Florida
Wat er Managenent District (SFWWD) relating to acceptable
mtigation ratios. The revised mtigation plan failed to neet
the acceptable mtigation ratios in the rules.

54. Additionally, the revised mtigation plan failed to
nmeet the acceptable mitigation ratios in Respondent's operations
and procedures manual. Respondent's manual does not i st
Johnson's seagrass or Paddl e grass because neither has been
successfully transplanted as part of a mtigation project.

55. The SFWWMD s rul es adopted by Respondent provide that an
ERP application, as submtted or nodified, nust be denied if the
ERP application fails to neet the conditions of issuance.
Moreover, the rules do not require the acceptance of mtigation.

Respondent determ ned that Petitioner's Second Proposed Project,

16



as |l ast anmended, failed to neet the conditions for issuance of an
ERP.
56. Petitioner's Revised Mtigation Plan is inappropriate.

Al ternatives Proposed By Respondent

57. As an alternative to Petitioner's Second Proposed
Proj ect, which purpose is to dredge to obtain navigable access to
Petitioner's property for a |arger boat, Respondent proposed
alternatives to the proposed project to Petitioner. Respondent
proposed the construction of a | onger dock that would extend to
deeper water; exploration of the option of purchasing a |arger
shal | ow-draft boat; and housing the |arger boat at a marina.

58. Regardi ng extendi ng the dock, Petitioner would need to
extend the dock approximtely 312 feet, which would cause the
exi sting dock to neasure approxi mately 400 feet |Iong. The Town
of Pal m Beach (Town) requires docks to extend no nore than 150
feet fromthe Town's bul khead Iine. Extending a dock |onger than
150 feet would be a violation of the Town's code. A variance
woul d need to be requested by Petitioner. The Town has never
approved an application for such a variance. A representative of
the Town advised Petitioner's representative that there would be
no chance of Petitioner being successful in obtaining such a
variance and applicants have been di scouraged from nmaki ng

application for the vari ance.
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59. In the past, Respondent, in its proprietary capacity,
has appeared before city councils on behalf of applicants to
request the city councils to waive their regulatory rules to
al l ow for construction of |onger docks. Respondent has appeared
before councils in Manal apan, City of Lake Worth, and Cty of
West Pal m Beach, and the councils have approved Respondent's
requests in each situation. |In the Lake Wrth Lagoon, one
counci| approved a private dock extending 500 feet.

60. Petitioner never requested Respondent to appear on her
behal f before the Town to request a waiver or a variance of the
code prohibiting docks beyond 150 feet.

61. Petitioner never nmade application to the Town for a
wai ver or variance of the 150 feet limtation for the length of
docks.

62. Respondent's alternative proposal of a |onger dock is
reasonabl e. Petitioner was unreasonable in not requesting the
assi stance of Respondent and requesting a variance or waiver from
the Town. Petitioner failed to make inquiry as to Respondent's
experience with applicants in the Town.

63. Regarding housing the |arger boat that Petitioner
intends to purchase at a marina, such an alternative is contrary
to the purpose of Petitioner's Second Proposed Project. This

alternative is considered a "no project"” alternative because it
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contenpl ates not performng the project on state-owned subnerged
| ands.

64. As to exploring the option of purchasing a |arger
shal | ow-draft boat, such a |arger boat would require Petitioner
to secure the | arger boat to buoy and go to and fromthe dock in
a smaller boat. Securing the larger boat with a buoy in the
navi gabl e water woul d be a navigational hazard and, therefore,
not allowed. Further, going back and forth fromthe dock on a
jet boat would nore than likely result in prop dredgi ng and

scarring of seagrass. This alternative is also considered a "no
project" alternative.
65. Respondent's suggesting of "no project” alternatives is
per m ssi bl e and acceptabl e under Respondent's proprietary rule.
66. The alternatives suggested by Respondent are reasonable
alternatives to Petitioner's dredging project, which elimnate or
significantly reduce the inpacts of the dredging project on the

public resources.

CONCLUSI ONS OF LAW

67. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsecti on
120.57(1), Florida Statutes.

68. The ultimate burden of proof is upon Petitioner, as the

applicant, to denonstrate by a preponderance of the evidence that
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she is entitled to the permt and authorization. Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778, 788 (Fla. 1st DCA 1981); Metropolitan Dade County v. Coscan

Florida, Inc., 609 So. 2d 644, 646 (Fla. 3d DCA 1992).

69. Respondent does not argue water quality, but does argue
public interest issues, in support of its denial of Petitioner's
project in the proposed Conclusions of Law of its Proposed
Reconmmended Order. An inference is drawn that Respondent did not
intend to address water quality and that water quality is not at
i ssue for determ nation. Consequently, only public interest wll
be addressed in these Conclusions of Law in this Recommended
Or der.

70. Article X, Section 11, Florida Constitution, provides:

The title to | ands under navi gabl e waters,

wi thin the boundaries of the state, which
have not been alienated, including beaches
bel ow nmean high water lines, is held by the
state, by virtue of its sovereignty, in trust
for all the people. Sale of such | ands may
be aut horized by |law, but only when in the
public interest. Private use of portions of
such I ands may be authorized by |law, but only
when not contrary to the public interest.

71. Section 253.03, Florida Statutes, provides in pertinent
part:

(1) The Board of Trustees of the Internal

| nprovenent Trust Fund of the state is vested
and charged with the acquisition,

adm ni strati on, managenent, control,
supervi si on, conservation, protection, and

di sposition of all I|ands owned by, or which
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may hereafter inure to, the state or any of
its agencies, departnents, boards, or

comm ssions, . . . Lands vested in the Board
of Trustees of the Internal |nprovenment Trust
Fund shall be deened to be:

* * *

(b) Al lands owned by the state by right of
its sovereignty;

(7)(a) The Board of Trustees of the Internal
| mprovenment Trust Fund . . . has authority to
adopt rules pursuant to ss. 120.536(1) and
120.54 to inplenent the provisions of this
act .

72. The Board of Trustees is conprised of the Governor and
Cabi net .

73. Section 253.002, Florida Statutes, provides in
pertinent part:

(1) . . . Unless expressly prohibited by

| aw, the board of trustees nmay del egate to

t he departnent [Respondent] any statutory
duty or obligation relating to the

acqui sition, adm nistration, or disposition
of lands, title to which is or will be vested
in the board of trustees.

(2) Delegations to the departnment

[ Respondent] . . . of authority to take fina

agency action on applications for

aut hori zation to use subnerged | ands owned by
t he board of trustees, w thout any action on

behal f of the board of trustees, shall be by

rul e.

74. Rule 18-21.004, Florida Adm nistrative Code, provides

in pertinent part:
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The foll owi ng managenent policies, standards,
and criteria shall be used in determning
whet her to approve, approve with conditions
or nodifications, or deny all requests for
activities on sovereignty subnerged | ands.

(1) General Proprietary

(a) For approval, all activities on
sovereignty |lands nust be not contrary to the
public interest

(2) Resource Managenent

(a) Al sovereignty lands shall be

consi dered single use | ands and shall be
managed primarily for the maintenance of
essentially natural conditions, propagation
of fish and wildlife, and traditional
recreational uses such as fishing, boating,
and swi nm ng. Conpati bl e secondary purposes
and uses which will not detract from or
interfere with the primry purpose nmay be

al | owed.

(b) Activities which would result in
significant adverse inpacts to sovereignty

| ands and associ ated resources shall not be
approved unl ess there is no reasonabl e
alternative and adequate mtigation is

pr oposed.

(c) The Departnent of Environnenta
Protection [ Respondent] bi ol ogi cal
assessnents and reports by other agencies
with related statutory, managenent, or

regul atory authority may be considered in
eval uating specific requests to use
sovereignty lands. Any such reports sent to
t he departnment [Respondent] in a tinely
manner shall be consi dered.

(d) Activities shall be designed to mnimze
or elimnate any cutting, renoval, or
destruction of wetland vegetation (as |isted
in Rule 17-4.020(17), Florida Adm nistrative
Code) on sovereignty | ands.

* * *
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(g) Severance of materials from sovereignty
| ands shall be approved only if the proposed
dredging is the m ni rum anmount necessary to
acconplish the stated purpose and is designed
to mnimze the need for maintenance

dr edgi ng.

(i) Activities on sovereignty |ands shall be
designed to mnimze or elimnate adverse

i npacts on fish and wildlife habitat.

Special attention and consideration shall be
gi ven to endangered and threatened species
habi t at .

(3) R parian R ghts

(a) None of the provisions of this rule
shall be inplenented in a manner that woul d
unreasonably infringe upon the traditional
common |law riparian rights . . . of upland
property owners adjacent to sovereignty
subnmer ged | ands.

75. Section 253.141, Florida Statutes, provides in
pertinent part:

(1) Riparian rights are those incident to

| and bordering upon navigable waters. They
are rights of ingress, egress, boating,
bat hi ng, and fishing and such others as nay
be or have been defined by law. Such rights
are not of a proprietary nature. They are
rights inuring to the owner of the riparian
| and but are not owned by himor her. They
are appurtenant to and are inseparable from
the riparian land. The land to which the
owner holds title nust extend to the ordinary
hi gh wat ermark of the navigable water in
order that riparian rights may attach
Conveyance of title to or |ease of the
riparian |and entitles the grantee to the
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76.

riparian rights running therewith whether or
not nmentioned in the deed or |ease of the
upl and.

Rul e 18-21.003, Florida Adm nistrative Code, provides

in pertinent part:

77.
the rul es
part:

78.

(40) "Public interest” neans denonstrable
environnmental , social, and econom c benefits
whi ch woul d accrue to the public at |arge as
a result of a proposed action, and which
woul d clearly exceed all denonstrable

envi ronnental , social, and econom c costs of

t he proposed action. |In determning the
public interest in a request for use, sale,

| ease, or transfer of interest in sovereignty
| ands or severance of materials from
sovereignty | ands, the board shall consider
the ultimate project and purpose to be served
by said use, sale, |ease, or transfer of

| ands or materials.

Rul e 18-21.002, Florida Adm nistrative Code, regarding

adopted by the Board of Trustees, provides in pertinent

(1) These rules are to inplenment the

adm ni strative and managenent
responsibilities of the board and depart nent
regardi ng soverei gn subnerged | ands.

Responsi bility for environnmental permtting
of activities and water quality protection on
sovereign and other lands is vested with the
Department of Environnental Protection.
These rul es are consi dered cunul ati ve.
Therefore, a person planning an activity
shoul d consult other applicable departnent
rules as well as the rules of the Departnent
of Environnental Protection.

Rul e 18-21.0051, Florida Adm nistrative Code, provides

in pertinent part:
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(2) The Secretary of the Departnent of
Environnental Protection . . . delegated the
authority to review and take final agency
action on applications to use sovereign
subnerged | ands when the application involves
an activity for which that agency has
permtting responsibility .

When exercising this del egated authority, Respondent nust act in
accordance with Article X, Section 11 of the Florida
Constitution, and the provisions of Chapter 253, Florida
Statutes, and Rule 18-21, Florida Adm nistrative Code.

79. Section 373.427, Florida Statutes, regardi ng concurrent
review, provides in pertinent part:

(1) The departnment [Respondent], in
consultation with the water nmanagenent
districts, may adopt procedural rules

requi ring concurrent application submttal
and establishing a concurrent review
procedure for any activity regul ated under
this part [Chapter 373, Part IV, Florida
Statutes] that also requires any

aut hori zation, permt, waiver, variance, or
approval described in paragraphs (a)-(d).
The rul es nust address concurrent review of
applications under this part and any one or
nore of the authorizations, permts, waivers,
vari ances, and approvals described in

par agraphs (a)-(d). Applicants that propose
such activities nust submt, as part of the
permt application under this part, al

i nformati on necessary to satisfy the

requi renents for

(a) Proprietary authorization under chapter
253 . . . to use subnerged | ands owned by the
board of trustees .

80. Rule 63-343.075, Florida Adm nistrative Code, provides

in pertinent part:
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(1) A single application shall be submtted
and reviewed for activities that require an

i ndi vi dual or standard general environnental
resource permt under Part |1V of Chapter 373,
F.S., and a proprietary authorization under
Chapters 253 . . ., F.S., to use sovereign
subnerged | ands. In such cases, the
application shall not be deened conplete, and
the tinmeframes for approval or denial shal
not commence, until all information required
by applicabl e provisions of Part |V of
Chapter 373, F.S., and proprietary

aut hori zation under Chapters 253 . . ., F. S
and rul es adopted thereunder for both the
environnental resource pernmt and the
proprietary authorization is received.

(2) No application under this section shal
be approved until all the requirenents of
applicabl e provisions of Part |V of Chapter
373, F.S., and proprietary authorization
under Chapters 253 . . ., F.S., and rules
adopt ed thereunder for both the individual or
standard general environnental resource
permt and the proprietary authorization are
met. The approval shall be subject to al
permt conditions inposed by such rules.

(3) For an application reviewed under this
section for which a request for proprietary
aut hori zation to use soverei gn subnerged

| ands has been del egated to the Departnent

[ Respondent] . . . to take final action

wi t hout action by the Board of Trustees of
the Internal |nprovenent Trust Fund, the
Departnment . . . shall issue a consolidated
notice of intent to i ssue or deny the

envi ronnmental resource pernit and the
proprietary authorization within 90 days of
receiving a conplete application under this
section.

(5) The issuance of the consolidated notice
of intent to issue or deny, or upon issuance
of the recommended consolidated notice of
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intent to issue or deny pursuant to
Subsection (4), the Departnent . . . shall be
deened to be in conpliance with the

ti meframes for approval or denial in Section
120.60(2), F.S. Failure to satisfy these
timeframes shall not result in approval by
default of the application to use sovereign
subnerged lands. Also, if an adm nistrative
proceedi ng under Section 120.57, F.S., is
properly requested on both the environnental
resource permt and the proprietary

aut hori zation under this section, the review
shall be conducted as a single consolidated
adm ni strative proceeding. If an

adm ni strative proceedi ng under Section
120.57, F.S., is properly requested on either
the environnental resource permt or the
proprietary authorization under this section,
final agency action shall not be taken on

ei ther authorization until the adm nistrative
proceedi ng i s concl uded.

(6) Appellate review of any consol i dat ed
order under this section is governed by the
provi sions of Section 373.4275, F.S.

81. Section 373.414, Florida Statutes, provides in
pertinent part:

(1) As part of an applicant's denonstration
that an activity regul ated under this part
will not be harnful to the water resources or
will not be inconsistent with the overal

obj ectives of the district, the .

depart nent [ Respondent] shall require the
applicant to provide reasonabl e assurance
that state water quality standards applicable
to waters as defined in s. 403.031(13) wll
not be violated and reasonabl e assurance t hat
such activity in, on, or over surface waters
or wetlands, as delineated in s. 373.421(1),
is not contrary to the public interest.
However, if such an activity significantly
degrades or is within an Qutstandi ng Florida
Water, as provided by departnent rule, the
appl i cant nust provi de reasonabl e assurance
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that the proposed activity will be clearly in
the public interest.

(a) In determ ning whether an activity,
which is in, on, or over surface waters or
wet | ands, as delineated in s. 373.421(1), and
is regulated under this part, is not contrary
to the public interest or is clearly in the
public interest, the . . . departnent shal
consi der and bal ance the follow ng criteria:
1. Wiether the activity will adversely
affect the public health, safety, or welfare
or the property of others;

2. \Wether the activity will adversely
affect the conservation of fish and wildlife,
i ncl udi ng endangered or threatened species,
or their habitats;

3. Whether the activity will adversely

af fect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Wether the activity will adversely
affect the fishing or recreational values or
marine productivity in the vicinity of the
activity;

5. \Wether the activity wll be of a
tenporary or permanent nature;

6. Wiether the activity will adversely
affect or will enhance significant historical
and ar chaeol ogi cal resources under the

provi sions of s. 267.061; and

7. The current condition and rel ative val ue
of functions being perforned by areas
affected by the proposed activity.

(b) If the applicant is unable to otherw se
meet the criteria set forth in this
subsection, the . . . departnent, in deciding
to grant or deny a permt, shall consider
measures proposed by or acceptable to the
applicant to mtigate adverse effects that
may be caused by the regulated activity.

Such neasures nmay include, but are not
limted to, onsite mtigation, offsite
mtigation, offsite regional mtigation, and
the purchase of mtigation credits from
mtigation banks permtted under s. 373.4136.
It shall be the responsibility of the
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applicant to choose the formof mtigation.
The mitigation nust offset the adverse
effects caused by the regul ated

activity.

(8)(a) The . . . departnent, in deciding
whet her to grant or deny a permt for an
activity regulated under this part shal

consi der the cunul ative inpacts upon surface
wat er and wetl ands, as delineated in s.
373.421(1), within the sane drai nage basin as
defined in s. 373.403(9), of:

1. The activity for which the permt is
sought .

2. Projects which are existing or activities
regul ated under this part which are under
construction or projects for which permts or
determ nations pursuant to s. 373.421 or s.
403. 914 have been sought.

3. Activities which are under review,
approved, or vested pursuant to s. 380.06, or
other activities regulated under this part

whi ch may reasonably be expected to be

| ocated within surface waters or wetlands, as
delineated in s. 373.421(1), in the sane

drai nage basin as defined in s. 373.403(9),
based upon the conprehensive plans, adopted
pursuant to chapter 163, of the |oca
governments having jurisdiction over the
activities, or applicable | and use
restrictions and regul ati ons.

82. Reasonabl e assurance, according to Metropolitan Dade

County, supra, "contenplates . . . a substantial |ikelihood that

the project will be successfully inplenented.” At 648. The
project is the activity for which the permt, here, an
envi ronnental resource permt, is sought.

83. Section 373.414, Florida Statutes, is prohibitory.

Metropolitan Dade County, supra, at 648. Before a project is
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begun, reasonabl e assurance nust be provided that water quality
and the public interest will not be violated. |bid. Respondent
cannot allow an applicant to proceed with a project with no idea
as to what the effect will be on water quality and the public
interest. |bid,.

84. In the determ nation of adverse inpacts, secondary
i npacts caused or enabled by the proposed project, as well as the
direct inpacts of the proposed project, should be considered.

The Conservancy, Inc. v. A Vernon Allen Builders, Inc., 580 So.

2d 772, 779 (Fla. 1st DCA 1991); Florida Power Corporation, Inc.

v. Department of Environnental Reqgul ation, 605 So. 2d 149, 152

(Fla. 1st DCA 1992).
85. As an applicant for an environnental resource permt,
Petitioner "need not show any particul ar need or net public

benefit as a condition of obtaining the permt."” 1800 Atlantic

Devel opers v. Departnent of Environnental Regul ation, 552 So. 2d

946, 957 (Fla. 1st DCA 1989). However, in cases where the
proposed activity "would substantially degrade water quality or
materially harmthe natural environnent, the fact that a
substanti al public need or benefit would be net by approving the
project may be taken into consideration in bal anci ng adverse
environnental effects. This is a purpose of the public interest

test and the seven statutory criteria.” 1800 Atlantic

Devel opers, supra.
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86. No permt is required for nmintenance dredging
activities associated with manmade channel s, provided that no
nore dredging is to be perforned than is necessary to restore the
channel to its original design specifications or configurations.
Section 403.813(2)(f), Florida Statutes; Rule 40E- 4.051(2)(a),

Fl ori da Admi nistrative Code [ FWWD rul e, as adopted by
Respondent] .

87. The evidence fails to denonstrate a reasonabl e
assurance that the Second Proposed Project is not contrary to the
public interest, as used and defined. The seven-prong public
interest test is a balancing test. Applying the seven-prong
public interest test, the inpacts to natural resources and marine
wildlife outweigh the extent to which the public interest is
served by allowing a private navigational channel for a single
famly residence. The evidence denonstrates that, if
Petitioner's proposed project is approved, public resources would
suffer.

88. Petitioner's Second Proposed Project is inconsistent
with Rule 18-21.004(2)(b), Florida Adm nistrative Code.
Petitioner's revised mtigation plan is inadequate and
experinental, and Respondent provided Petitioner with reasonabl e
al ternatives.

89. Further, Petitioner's Second Proposed Project is

inconsistent wwth Rule 18-21.004(2)(i), Horida Admnistrative
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Code, in that the proposed initial dredging project and the

peri odi ¢ mai ntenance dredging activities did not adequately
mnimze or elimnate the adverse inpacts on fish and wildlife
habitat. Special attention and consideration were given to both
endangered nmari ne manmal s (nmanatees) and t hreat ened seagrass
(Johnson' s seagrass), which fornms a part of the nmanatee habitat,
involved in the case at hand.

90. In evaluating Petitioner's proposed project pursuant to
t he seven prong bal ancing test, the function of the proposed
proj ect can be considered. As a result, consideration can be
given to the cunul ative inpacts that woul d reasonably be expected
to occur if the other riparian owners living in the Lake Wrth
Lagoon area were to each apply for individual navigation access
channel s.

91. Consequently, the evidence fails to denonstrate a
reasonabl e assurance that the adverse effects of the proposed
project will be outweighed by the benefits of the proposed
project or fully offset by the revi sed proposed mitigation
offered by Petitioner. A reasonable assurance that the proposed
project is not contrary to the public interest, as used and
defined, is not denonstrated.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat t he Departnment of Environnental Protection
enter a final order denying the application of Ms. Irw n Kramer
for an environnmental resource pernmt and consent to use sovereign
subnerged | ands to dredge a private navigation channel in the
Lake Worth Lagoon.

DONE AND ENTERED this 26th day of February, 2002, in

Tal | ahassee, Leon County, Florida.

ERRCL H POVELL

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings

this 26th day of February, 2002.

ENDNOTES

" These Findings of Fact are made having considered and wei ghed
the testinony of all the experts and w tnesses, including their
credibility, and having considered all the evidence presented in
accordance with the required burden and standard of proof.

2/ See Findings of Fact nunbered 38.

3/ see Concl usions of Law nunmbered 69.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within 15
days fromthe date of this recommended order. Any exceptions to
this recommended order should be filed with the agency that w |l
issue the final order in this case.
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